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Dear Members of the EQB,

These comments from Robert P. Ging, Jr., P.C. are in response to the proposed
rulemaking on anti-degradation relating to the Clean Streams Law published in the March
22, 1997 Pennsylvania Bulletin (Vol. 27, No. 12, March 22, 1997). Our firm is engaged in
the practice of environmental law and represents a number of citizens' groups in the
Commonwealth that are actively engaged in the preservation, enhancement, and restoration
of cold water resources in Pennsylvania.

These comments are submitted mindful of the fact that the Pennsylvania
Environmental Quality Board must enact regulations that are as stringent as the EPA
promulgated regulations. In general, the proposed regulations do not now meet the Federal
regulations and urge the Environmental Quality Board to reconsider any of the proposed
regulations that will allow degradation of Pennsylvania's waters to occur more easily and
more often than the Federal regulations.

SECTION 92,81 - GENERAL NPDES PERMITS

The current preclusion on the use of general NPDES permits for regulating
discharges and "special protection" waters should remain. Since general permits allow for
degradation individual permits should be required to maintain the needed level of
protection, that Pennsylvania water deserve.
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SECTION 93,3 - PROTECTED WATER USES

High quality and exceptional value waters should not be deleted as "protected uses".
Once high quality and exceptional value are removed as uses DEP can raise the designation
threshold for both high quality and exceptional value, reassess the existing high quality and
exceptional value streams and downgrade them since they do not meet the new threshold
requirements. Since the Department would continue to assess waters, evaluate technical
data, and make recommendations to the Board under the existing regulatory process for
formal designation as HQ or EV waters these protected water uses should not be deleted.

SECTION 93.4(a)

This regulation should state:

"Existing instream water uses and the level of water quality necessary to
. protect existing uses shall be maintained and protected."

This language is consistent with the Federal counterpart as set forth in the Clean Water Act
and EPA regulations. To make water quality protection and maintenance contingent upon
the Department's evaluation of technical data is unduly burdensome and provides less
protection than that found under the Federal law and regulations.

SECTION 93.4(b) - HIGH QUALITY WATERS

The assessment of water quality to be contingent upon both a chemistry test and
biology test is less stringent than existing Federal regulations. This section should read that:

"For a surface water to qualify as high quality waters, the Department must
determine that the high quality meets one of the conditions set forth below:
(i) chemistry test or (ii) biology test."
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The proposed regulation states that a discharge cannot maintain and protect water quality
if it uses up to 25% of its assimilative capacity of the water, or qualifies for a general
permit. One of the main reasons of high quality is to ensure that there is a satisfactory
reason for degradation and that the public interest is served because of that degradation.
This 25% degradation has no basis in the Federal regulations. All applicants wishing to
degrade water quality must be required to justify that degradation as outlined in subsection
(b).

SECTION 93.4(c) - EXCEPTIONAL VALUE WATERS

The definition of exceptional value waters does not provide consideration for public
lands. The "special protection waters implementation handbook" did consider public lands
and other things like endangered species. It is recommended that the language set forth in
the handbook be retained in the proposed regulation.

SECTION 93.4(d) - GENERAL REQUIREMENTS FOR HO AND EV WATERS

The proposed language should be changed to read as follows:

"A person planning or proposing a new, additional or increased discharge to
high quality or exceptional value waters must evaluate all alternatives to the
discharge and shalluse an alternative that is environmentally sound and
incorporates necessary pollution prevention methods."

The language contained in the Federal regulations regarding non-point sources
should be adopted to read that a state must ensure that all required non-point source
controls be in place before allowing any more degradation. In addition it is believed that
the Department should also implement programs that will not only be cost effective and best
management practices but also incorporates pollution prevention elements for non-point
source control.
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SECTION 93,4(e) - PUBLIC PARTICIPATION IN HO AND EV VALUE WATERS

Local residents, local governments or local businesses should in no way have a "veto
power" over exceptional value designations. This approach is contrary to Federal regulations
and cannot be adopted.

OTHER ISSUES

The proposed regulations do not place enough emphasis upon pollution prevention
as a means of preventing degradation of the Commonwealth's waters. These proposed
regulations as all environmental regulations must seriously consider and incorporate
pollution prevention requirements when appropriate.

SUMMARY

In summary, there are certain portions of these proposed regulations that are less
stringent than the Federal counterpart. If these particular portions of the proposed
regulations are not changed we can anticipate supporting litigation that will change these
proposed regulations to be as stringent as the Federal counterpart or request that EPA
retain primary responsibility over the Pennsylvania program.
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for the Antidegradation (Special Protection Waters) Program:

Final Report of the Conservation Stakeholders

Submitted to the PA Department of Environmental Protection
21 August 1996

Stakeholders representing governmental agencies, conservation groups, public interest
groups and the regulated community were identified and invited to participate in the
process beginning in June 1995. This is the final report of the following stakeholders:

Berks County Conservancy PA Environmental Defense Foundation
League of Women Voters PA Fish and Boat Commission
Penns Valley Conservation Association PA Trout, Inc.

U.S. Fish and Wildlife Service

Two conservation stakeholder groups support the final report except for a few areas
where certain differences exist which warrant Attachment 1. This attachment clarifies
the position of the following stakeholders on various issues contained in this report:

Chesapeake Bay Foundation PA Environmental Council

The reg-neg process encouraged representatives to actively communicate with non-
participating groups with similar interests. We have done this throughout the process
and communicated our recommendations to those groups. Letters of endorsement
from the following groups for this report are included in Attachment 2, and we expect
additional groups and individuals to support our recommendations during the public
comment period:

Friends of Saucony Marsh PA Chapter American Fisheries Society
I. B. Sinclair, Esquire PA Game Commission
Laurel Hill Creek Watershed Association PA Federation of Sportsmen's Clubs
Pine Creek Valley Watershed Association PA Organization for Watersheds & Rivers
PA BASS Chapter Federation SONS of Lake Erie
Greens Valleys Association

A progress report was issued on April 1, 1996. The report was intended to apprise
DEP on the progress made to that date, and did not represent consensus. Agreements
made to that date were contingent on reaching consensus on other issues, and also
were subject to further discussion if necessary. Following the federal Court's decision
requiring EPA to promulgate an antidegradation regulation for Pennsylvania, DEP used
the interim report as a basis for draft regulations. We consider DEP's action to be
unfortunate, because of the contingent nature of the interim report.
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On August 1, 1996, the stakeholders decided to end the process, and no consensus
was ever reached. Because the preliminary agreements of the interim report were
contingent on final consensus, the components of the interim report are null and void.
We appreciate DEP's decision to withdraw the draft rulemaking based on the interim
report, and to accept and consider comments from the stakeholders prior to the
development of a new regulatory package to be submitted to the EQB.

I. Introduction

We believe that the Department's Special Protection program is, as EPA has called it,
an excellent vehicle for protecting Pennsylvania's best waters. At most, the program
has needed "fine-tuning" as opposed to a major "overhaul." As EPA said, tf[o]ur
disapproval is intended to result in the enhancement and broadening of Pennsylvania's
program, and not to replace the program, regulations or antidegradation policy that
Pennsylvania has already implemented." After nearly fourteen months of negotiations
with the regulated community, we are cognizant of the implications of an
antidegradation program that is not realistic. However, we believe that the current
program is realistic, and that the following recommendations are needed in order to
satisfy the EPA disapproval. We offer the following recommendations to DEP as a
common-sense approach to protecting Pennsylvania's waters-which should be the
primary goal of the Commonwealth's antidegradation policy.

II. Recommendations

Following are the respective elements as they apply to the three tiers: Tier 1 - Basic
Water Quality Protection; Tier 2 - High Quality (HQ) Waters; and Tier 3 - Exceptional
Value (EV) Waters. In addition to the recommended regulatory approaches,
explanatory information is included in italics.

Tier 1

The following regulatory language is proposed for inclusion in Chapter 93:

Section 93.4. Statewide Water Uses

(c) Redesignation of waters. Waters considered for redesignation may not be
redesignated to less restrictive uses than existing uses.

(d) Protection of streams or watersheds. Existing instream water uses and the
levels of water quality necessary to protect the existing uses shall be maintained
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and protected. When the Department's evaluation of technical data establishes
that a waterbody attains the criteria for an existing use which is more protective of
the stream or watershed than the designated use, that stream or watershed shall be
protected at its existing use.

777/s language is intended to insure that all surface waters will receive a minimum of
^ Tier 1 protection and that existing uses will be protected regardless of the designated

use. The promulgation of this language also changes the current responsibility for
determining protected uses: the regulatory designation process of the Environmental
Quality Board (EQB) will no longer be used to determine an existing use but would only
be used to modify the designated use to be consistent with the existing use that is
established by the Department.

The Department currently designates "watersheds" or "basins". This approach
properly recognizes that water quality throughout a watershed contributes to overall
water quality in the waterbody, and the "fishable/swimmable" goals that are a major
factor in the antidegradation program. We support the current method, which has a
basis in sound water quality management We do not believe that requiring separate
assessments on each segment of the Commonwealth's 54,000 miles of streams is
workable or prudent, especially if done in response to unsubstantiated fears of an
extension of the water quality regulatory program.

The following regulatory language is proposed:

Section 93.3 Protected water uses.

High Quality Waters - A stream or watershed where water quality exceeds levels
necessary to support the propagation of fish, shellfish, and wildlife and recreation in
and on the water.

The reg-neg group discussed the removal of both HQ and EV as "protected water
uses. " We believe that including special protection categories as uses provides
additional water quality protection to these waters. However, we could support
removal of these designations as use categories provided that Chapter 93 includes
assurances that waters cannot be arbitrarily downgraded. Language to assure this is
included in the following sections. Without adequate regulatory safeguards, we cannot
support removal of HQ and EV as protected water uses.
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Section 93.X. General Requirements

(a) Determination of high quality waters.

(1) To qualify as High Quality Waters, a stream or watershed must have quality
generally better than established water quality criteria contained in the Water
Quality Standards in 25 PA Code Chapters 93 and 16, or its water quality must be
in a natural state.

Specific methods to determine water quality which exceeds levels necessary to
support fishable/swimmable uses should be in a Statement of Policy (see below).

(2) If a waterbody has met the requirements of high quality waters (as described in
(1) above) at any time on or after November 28, 1975, then that waterbody shall
be considered to be high quality waters. If, it can be demonstrated to the
satisfaction of the Department and the Fish and Boat Commission, and after ample
opportunity for public participation, that a waterbody currently protected as high
quality waters does not currently, and has never met the requirements (as
described in (1) above) since November 28, 1975, then that waterbody shall not be
protected as high quality waters. Such a determination shall not preclude the
waterbody from being protected as high quality waters at a later time if the
waterbody shall later meet the requirements.

The following Subsection (x) should be added to address the issue of unassessed
waters in the interim between the time of enactment of a new program and until such
time as all waters of the Commonwealth are assessed.

(x) Any water that has not been assessed by the Department for the purposes of
antidegradation protection shall be listed as a High Quality water until such time
that assessment of that water shows that a change in antidegradation protection is
warranted.

(b) High Quality streams or watersheds shall be maintained at existing quality, unless
a person who proposes a new, additional or increased discharge of sewage,
industrial waste or other pollutants which are applicable to the receiving waters
meets the following conditions:
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(1) The proposed new, additional or increased discharge of pollutants is essential to
accommodate necessary economic or social development of significant public value
in the area in which the stream or watershed is located.

DEP must reexamine the present review criteria for SEJ to ensure that the purpose of
the test is achieved. Our belief is that the present review criteria do not reflect the
current definition in Chapter 95, nor would it work for this new definition. Currently,
environmental values are not considered in the review criteria, nor is the public's
interest in maintaining existing water quality given adequate weight. DEP is obligated
to implement a method of review that recognizes the public trust. Extensive public
participation is required before this decision is reached. The review criteria should be
placed in a Statement of Policy and referenced in Chapter 93. The program requires
there to be a rebuttable presumption that water quality in High Quality watersheds will
not be degraded and the burden of proving that it may be degraded rests with the
proposed discharger. The balancing test (SEJ) should be designed to truly reflect the
public's interest in either maintaining or degrading water quality.

(2) such proposed discharge shall utilize the best available combination of treatment
and land disposal technologies and practices for such wastes, where land disposal
would be economically feasible, environmentally sound, and consistent with all
other provisions of this Title;

(3) if land disposal is not economically feasible, is not environmentally sound, or
cannot be accomplished consistent with all other provisions of this Title, the
proposed discharge shall utilize the best available technologies and practices for the
reuse and discharge of such wastes;

We support conducting the SEJ and the alternatives analysis simultaneously, or having
the SEJ follow the alternatives analysis. If DEP is going to compare alternatives using
only the costs of treatment methods, then non-discharge alternatives should be given a
cost advantage over discharge alternatives. DEP should strongly consider assessing
alternatives against the viability of the development (as outlined in EPA guidance),
where the required alternative is the one that results in the least degradation but does
not hinder the development, DEP should acquire additional staff versed in the
technical skills needed (i.e., economics) in order to competently conduct Tier 2
reviews, and reviews should be conducted in the Central Office for consistent results.

(4) The Department shall assure that there shall be achieved cost-effective and
reasonable best management practices (BMPs) for non-point source control in the
watershed before allowing any further degradation of water quality.
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(c) Any proposed discharge to a High Quality stream or watershed, alone or in
combination with other anticipated discharges, shall not preclude any use presently
attained in the waters and downstream from the stream or watershed, and shall not
result in a violation of any of the numerical water quality criteria which are applicable
to the receiving stream or watershed to protect existing uses or water quality criteria.

The group believes that all dischargers should be subject to the full Tier 2
requirements, in order to meet the goals of antidegradation. Although the reg-neg
group agreed that discharges that used less than 25% of the assimilative capacity
would be exempt from the Tier 2 review, that agreement was predicated on reaching
consensus on SEJ, which was not accomplished. In addition, new information came
to light regarding the effectiveness of the current program, especially the alternatives
analysis, which led us to conclude that it would be poor public policy to forego the
alternatives analysis, possibly the best opportunity for preventing degradation. The
25% level, was in any case, not based in science, and was an arbitrary figure. We
also see no need to a How general NPDES permits in HQ watersheds, as general
permits, by their nature, allow for degradation. Instead, DEP should develop technical
assistance programs for small-flow discharges to help the applicants conduct the
alternatives analysis and meet antidegradation goals.

The following section on pollution prevention and waste minimization evaluation during
the alternative analysis phase should be added:

(d) Any person who proposes a new, additional, or increased discharge of sewage,
industrial waste, or other pollutants to High Quality waters shall evaluate and
implement pollution prevention and waste minimization techniques.

Tier 2 Statement of Policy

The Statement of Policy will state that the Department will evaluate candidate streams
or watersheds for an HQ (Tier 2) designation using the general chemistry test or any of
the following biological methods. The purpose of the biology test is to serve as a
substitute for long-term water chemistry data. It is not intended to create an additional
hurdle to qualify for Tier 2 protection.

Proposed methods for determining HQ streams, as listed in a Statement of Policy:
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Water Chemistry

In order to assess if water quality is generally better than established water quality
criteria in PA Code Chapters 93 and 16, the Department presently uses and will
continue to use the results of the following laboratory water quality analyses obtained
from at least one grab sample collected at average stream flows along multiple defined
reaches in the watershed.

pH (lab) Cadmium * Chromium, hexavalent *
Alkalinity Ammonia - Nitrogen Copper *
Acidity, total Nitrate - Nitrogen Iron, total
Total Dissolved Solids Nitrite - Nitrogen Lead *
Total Suspended Solids Phosphorus, total Manganese, total
Chlorides Hardness Nickel *
Sulfates Calcium, total Zinc *
Aluminum, total Magnesium, total Arsenic *

Chromium, total

* Total and dissolved metal analyses are to be consistent with the changes made to
specific metals listed in 25 PA Code Chapter 16.

We recommend that the Department cease samp/ing for fecal coliforms for
antidegradation purposes.

Biology

1. The US EPA Rapid Bioassessment Protocols (RBP) II or III (Plafkin, et. al.. Rapid
Bioassessment Protocols for Use in Streams and Rivers: Benthic Macroinvertebrates
and Fish. EPA/444/4-89-001). A candidate stream or watershed satisfies this
condition if its integrated benthic macroinvertebrate score is greater than or equal to X
percent of the reference stream or watershed score. To assess whether a stream or

watershed satisfies this condition, the Department will compare a candidate stream or
watershed to a reference stream or watershed of the same stream or watershed order
with similar characteristics or other similar stream or watershed within the same
ecoregion;

As data become available, DEP should determine what number represents a level of
biological integrity that represents long-term water chemistry that is better than
standards.
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2. The stream or watershed has been designated as a Wild Trout Stream by the PA
Fish and Boat Commission pursuant to its annual Wild Trout Stream List; or

Wild trout are an excellent barometer of good water quality. Streams that support
reproducing wild trout populations must have good water quality and adequate food
and habitat for all life stages of the fish. Wild trout streams are recognized by other
states as Tier 2 waters. Pennsylvania should follow suit.

3. Other peer-reviewed, biological assessment procedures adopted by the Department
to determine comparable non-impairment of a candidate stream or watershed.

Tier 3 (Exceptional Value)

The group believes that the Tier 3 program is basically sound and requires only minor
modifications. DEP should defend its EV program as equivalent of the federal Tier 3
requirements. We do not see any need for an additional Tier 2.5 or 3 category.

The definition should remain unchanged. Additional categories that go beyond the
examples in the federal regulation, merely indicate the numerous examples of
outstanding waters that are present in Pennsylvania, and do not significantly expand
the Commonwealth's definition over the federal definition.

DEP should not use the median flow as the benchmark for determining "no measurable
change/ Water quality standards are applicable at flows greater than or equal to

Q7.10, and the "no degradation" requirement is a water quality standard for EV
streams. Therefore, DEP should determine "no measurable change" at a design flow
of Q7.io- Similarly, federal guidance does not allow "mixing" or "compliance" zones in
waters of ecological significance. EV waters, by their nature, should be free from
mixing zones.

We believe that the selection criteria in the Special Protection Waters Implementation
Handbook are sound. We offer the following suggestions:

Outstanding Local Resource Waters:

We support that where local municipalities have enacted protective
mechanisms, those watersheds will be considered for an EV designation.
We suggest that a threshold level of 50% of the watershed be used to
determine whether or not this criterion is met.
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Other Waters of Significant Ecological or Recreational Resources:

The requirement that DEP demonstrate that existing water quality is needed
to protect endangered species should be dropped. Instead, EV protection
should be extended to waters where endangered species are existing uses
(present on or after November 28, 1975). DEP should work with other
agencies to develop workable criteria for assessing the recreational value of
waters, and adopt a criterion for EV protection based on recreational merit.

Other Issues Considered

Public Participation

Certainly one of the major causes of the controversial nature of this program is
because it is poorly understood by Pennsylvanians. We believe a major outreach effort
to educate the public on the antidegradation program is long overdue. We offer our
assistance to DEP for this effort. This administration has rightfully placed a strong
emphasis on public participation, and we believe that an informed public will support
an antidegradation program that properly protects their resources.

We support the conclusions reached by the SEJ work group on public participation.
One of the major purposes of Tier 2 antidegradation is to give the public a greater
voice in decisions involving their water quality. Public participation requirements for
HO streams should be included in regulation.

DEP should make a major effort to inform the public about the EV program. An EV
designation for a basin is neither the end of all economic activity as some claim, nor is
it an adequate substitute for local land use controls. Public involvement should be
solicited early in the assessment process, but an EV designation should not be
conditioned on public approval.

Assessing Unassessed Waters

We believe that the existence of a significant portion of Pennsylvania's surface waters
that have not been assessed for potential antidegradation protection is one of the root
causes of the issues raised about the current antidegradation program. Consequently,
we recommend that all unassessed waters "default" to a Tier 2 status, unless permit
applicants provide data that show otherwise.
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III. Other Issues Remaining

The group identified a number of issues that should be addressed when the
Department revises the water quality regulations. These include:

* Methods to improve the public participation process regarding the
antidegradation program, with particular attention to expanding public
involvement in the assessment of Tier 2 and Tier 3 candidates.

* Methods to further streamline the designation process.

* Coordination among bureaus to ensure consistency of antidegradation
measures, especially the Bureau of Mining and Reclamation.

* Development of a simple flow chart or example of the designation process.

* Improvement of the petition process.

* Integration of the wetlands protection program with the antidegradation
program, in order to meet minimum federal requirements.

Attachments
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TO: Dan Drawbaugh ., i j i :

Pennsylvania Department of Environmental Pffet&cfiQn

FROM: Davitt Woodwell
Pennsylvania Environmental Council

JoleneChinchilli
Chesapeake Bay Foundation

DATE: August 21, 1996

RE: Comments on Conservation Stakeholders Comments on Special Protection Waters

What follows are comments on the Final Report on the Special Protection Waters
Regulatory Negotiation submitted by other conservation representatives to the reg-neg. While we
generally support that final report, there are certain areas where we differ somewhat Because of
this, we are submitting these comments on that final report rather than preparing an entirely separate
submission. Other than the differences set forth below, we support the Final Report of the other
conservation stakeholders.

PREAMBLE

Paragraph IV

The sentence stating that "the components of the interim report are null and void" is
overstated and should be removed This is especially true as a number of those "components" are
still included in this final report. In addition, the interim report was, as we constantly reminded the
regulated community, contingent on a number of outcomes that did not pan out Therefore, the
interim report has gone its own way

INTRODUCTION

Paragraph I

We suggest removing the sentence "However, we believe that the current program is
realistic, and that the following recommendations are needed in order to satisfy the EPA
disapproval." Based or. our understanding of the program, it is not realistic and does not adequately
protect high quality waters in the Commonwealth.

RECOMMENDATIONS



Section 93.3 (Italicized comment)

The purpose of this paragraph, discussion of the removal of HQand EV as uses, is muddled
and indicates that specific language on this issue follows when, in fact, tt does not. An edited
version of this paragraph should read

"The reg-neg group discussed the removal of both HQ and EV as 'protected water uses.'
Many conservation stakeholders believe that including special protection designation as a 'use'
provides additional water quality protection. However, we could support removal of these
designations as 'uses' so long as Chapter 93 includes assurances that waters cannot be arbitrarily
downgraded. Language to assure this is included in the following sections"

Chapter 93 x

An additional subsection should be added to this section to address the issue of unassessed
waters in the interim between enactment of a new program and such lime as all waters of the
Commonwealth are assessed. The section should read:

"(x) Any water that has not been assessed by the Department for purposes of anti-
degradation protection shall be listed as a High Quality water until such time that assessment of that
water shows that a change in antidegradation protection is warranted."

Chapter 93(x)fb)f ^Italicized Comment)

Remove the sentence "Currently, environmental values are not in the review criteria, nor is
the public's interest in maintaining existing water quality given adequate weight.'*

The result of this sentence is to require a separate "balancing" of the environmental and SEJ
factors when determining whether a discharge will be permitted in HQ waters Currently, and the
way that we feel it must remain, there is a rebuttable presumption that water quality in a high
quality water will not be degraded. Degradation can only occur if the applicant demonstrates that
the social and economic justification outweighs the public interest in high water quality and, if SEJ
and alternatives are tightened, that the discharge is necessary for the public interest. This is a much
better approach than trying to quantify the environmental and other factors that are being protected..

Chapter 93(cl

The interim report included language allowing for degradation of the first twenty-five
percent of the assimilative capacity of High Quality waters. The proposed final report of the
conservation stakeholders removes any possibility for differential treatment of discharges in HQ

While we agree that the 25% number was predicated on reaching consensus on SEJ, we also



believe that it is necessary to recognize that "insignificant" discharges be treated somewhat
differently in the regs. To that end, we feel that this section must include language and an equation
similar to that of the interim report that allows dischargers to forego SEJ analysis for "insignificant"
discharges into HQ waters. However, we believe that "insignificant" must be defined as no more
that 20% of assimilative capacity for conventional pollutants (i.e. BOD and solids), 10% for toxics,
and 0% for persistent (bioacumulative) toxics Tn addition, this avoidance of SEJ analysis must be
accompanied by a streamlined alternatives analysis developed by the Department and performed by
the applicant

The comment to this subsection also includes discussion of General Permits in HQ waters
and a position against all such permits. General Permits are, by definition, issued only for activities
that are insignificant both individually and cumulatively. We believe that the issuance of general
permits for activities in HQ waters is appropriate in certain circumstances and dependant upon
adequate review of the permit at the time that it is proposed as well as annual reviews by the
Department and the public of all activities carried out under the permit. Such language needs to be
in the report.

Chapter 93(dl

We believe that an additional subsection needs to be added to address the issue of pollution
prevention in the alternatives analysis phase. This subsection should read,

"Any person who proposes a new, additional, or increased discharge of sewage, industrial
waste, or other pollutants to High Quality waters shall evaluate and implement pollution prevention
and waste minimization techniques.M

TIER 2 STATEMENT OF POLICY

The language on fecal conforms should be printed in bold letters to highlight the importance
of this point.

TIER 3 (EXCEPTIONAL VALUE)

Paragraph I

The paragraph is somewhat confusing A suggested modification is that the paragraph

'The group believes that the Tier 3 program is basically sound and requires only minor
modifications. DEP should defend its EV program as equivalent of the Federal Tier 3 requirements.
We do not see any need for an additional Tier 2 •/• or 3 category."

Outstanding Local Resource Waters



We believe that this entire section should be removed The Special Protection Handbook
currently addresses important local resources and we should have an opportunity to work for their
continued inclusion outside of the EQB and IRRC processes.



ATTACHMENT 2

Additional Conservation Group Endorsement Letters

Conservation Stakeholder's Report

August 21,1996





08/19/1396 15:01 6106835616 KUTZTN PUBLISHING

August 19, 1996

P.O. Box V
K«ta**n. TA 1953O

Mr. John Arway
Pennsylvania Fish and Boat Commission
Division of Environmental Resources
450 Robinson Lane
Beliefonte, PA 16823
FAX 814-359-5175

Dear Mr, Arway:

The Friends of the Saucony Marsh endorse the final report of the
conservation stakeholders in the regulatory negotiation for the anti-
degradation (special protection waters) program. As a local organization
committed to the protection of the Saucony Creek watershed in Berks County,
we find that these recommendations would benefit the waters with which
we are concerned. In our Judgement the recommendations fulfill the
anti-degradation provisions of the Clean Water Act. With regard to Tier
2 protection we also judge that these recommendations allow for discharges
in true cases of need.

We commend the conservation stakeholders for their outstanding effort
in analyzing Pennsylvania's special protection waters program and
offering the needed fine-tuning.

Sincerely,

Phila Back
Chairwoman
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Laurel Hill Creek Watershed Association
R.D.#3, Box 138

Rockwood, PA 15557

John Arway
Pa. Fish and Boat Commission
Division of Environmental Resources
450 Robinson Lane
Bellefonte, PA 16823

r"::

-' j 3 1 o 1998

?A Fish £ Sea: C^»?,issicn
Division oi Environmental Services

August 14, 1996

Dear John:

We the members of the LHCWA do whole heatedly endorse the Final
Report of Conservation Stakeholders submitted by the Berks Co
Conservancy, League of Women Voters, Penns Valley Conservation Assoc ,
PA Environmental Defense Foundation, PA Trout Inc. U.S. Fish and
Wildlife Service and your PA Fish and Boat Commission.

We will try to enlist support from our Somerset Co. Sportsmen's
League and the Somerset County Conservancy to endorse this Final Report
but won' t be able to make the time deadline for your report

Sipcerely, «-

fames Moses, Chairman



From : PHONE No. : 215 987 4146 Aug. 18 1996 11:09AM P02

THE PINE CREEK VALLEY
WATERSHED ASSOCIATION, INC.
P.O. Box 239
Oley, PA 19547

August 17, 1996

Mr. Daniel Drawbaugh
Department of Environmental Protection
Bureau of Water Quality
P.O. Box 8465
HarHsburg, PA 17105-8465

Rei Rcg-Necr Special Protection Waters Pronrmm

Dear Mr. Drawbaugh:

Please be advised that tho Pino Crook Watershed
Association endorses the final report of tho Conservation
Stakeholders for the Regulatory Negotiation Antidegradation
(Special Protection Waters) Program.

Sincerely,

Ingrid E. Morning, /
President and
General Counsel

cc: Mr. John Arway (via fax)
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Pennsylvania BA.S.S. Chapter Federation, Inc.
97;;

August t X 19961
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the Pennsylymia B.AvS.S. federation does?concurSjth the
recoimnendattSbs and "conclusions of the report issued by The
Conservat {.oiilstakeholdefs f oh protect ion and'conv^vat ion of
PennsyIvaniSkater resources.

I
'John Bayer I r
Pa. B.A.S.Sg federation Conservation Director
District V * • : ̂  - '
560 Pittsburgh Road
West BroWnsvfjl le, Pennsylvania 15417
412-785-3922^ c :.
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Green Volleys Association
John D. Funk. President • Matthew Cremers. Vice President

Anne L. Hearn. Secretary • Donald W. Hans, Jr.. Treasurer • Ralph D. Hetster. Jr., Executive Director

RECEIVED
August 16, 1996

AUG 2 1 1 9 9 6
John Anvay PA Fish & Bca! Commission
PFBC Division of Environmental Services
Division of Environmental Resources
450 Robinson Lane
Bellefonte, PA 16832

Dear Mr Anvay,

The Green Valley Association is a watershed association of about 900 members in southeastern

Pennsylvania. We are one of the leading supporters and sponsors for Exceptional Value

designation of French Creek in Chester County. This has been before the EQB for two years.

We are very supportive of the Final Report of Conservation stakeholders submitted to the DEP as

a final position for the Regulatory Negotiation for the Antidcgredation (Special Protection Waters)

Program We are especially supportive of the EV portion of the report.

Sincerely,

o . ^
Dr. Ralph D Heister. Jr.
Executive Director

1285 Hollow Road, PO Box 113, Birchrunville PA 19421 Phone (610)827-7800 Fax (610)827-7212



PENNSYLVANIA
CHAPTER^

American Fisheries
Society

450 Robinson Lane
BeMonte, PA 16823

August 16,1996

TO: The Conservation Stakeholders

RE: Regulatory Negotiation for the Anti-degradation Program

The Pennsylvania Chapter of the American Fisheries Society represents
the interests of fisheries and aquatic resource professionals throughout the
Commonwealth. The Pennsylvania Chapter is a member of the National Society
with a roll of 7310 students and professionals. Included in the objectives of
the American Fisheries Society are to: promote the conservation, development,
and wise use of the fisheries; gather and disseminate to Society members and
the general public scientific, technical, and other information about
fisheries science and practice through publications, meetings, and other forms
of communication.

Inherent to the conservation, development, and wise use of fisheries is
the need for clean water and more importantly, the protection of aquatic
resources. Pennsylvania's aquatic resources include 53,962 miles of rivers
and streams and 161,445 acres of lakes, reservoirs, and ponds as reported in
the 1996 Water Quality Assessment 305(b) Report. This report further
identifies acid mine drainage as the #1 contributor to water quality
degradation. However, other negative impacts to water quality include
improper agricultural practices, wastewater systems, industry, etc. It is
imperative that Pennsylvania implement an anti-degradation program that
properly protects water quality required by the extremely diverse fishery
resources of the Commonwealth.

The Pennsylvania Chapter of the American Fisheries Society concurs with
the findings of the Conservation Stakeholders report. The implementation of
this report would insure that the aquatic resources of Pennsylvania would
receive the necessary water quality protection.

Tom Shervinskie, Chairman
Environmental Concerns Committee

c: R. Weber, President
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COMMONWEALTH OF PENNSYLVANIA

PENNSYLVANIA
GAME COMMISSION

2001 ELMERTON AVCNUF

HARRISBUBo, PA 17110-8707

August 19, 1996

Conservation Stakeholders
Bureau of Fisheries & Engineering
PA Fish Commission
450 Robinson Lane
Bellefonte, PA 16823-9620

In Re: Final Report of Conservation Stakeholders
Special Protected Waters Program
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Dear Conservation Stakeholders:

Thank you for the opportunity to review the report submitted by the Conservation
Stakeholders regarding the Pennsylvania Special Protected Waters Anti-degradation Reg-Neg

We are in support of the recommendations as outlined in the report, and recognize the validity
of its findings and conclusions.

Very truly yours,

Denver A McDowell, JrTChicf
Division of Environmental Planning
and Habitat Protection
Bureau of Land Management

An Lqu@: Oppy»UH».ty Employer
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Mr. John Airway
Pennsylvania Fish
and Boat Commission
Division of Environmental Resources
450 Robinson Lane |
Beliefonte, Pennsylvania 16823

Dear John:

In behalf of the members of the Pennsylvania
Federation of Sportsmen's clubs, Incorporated, I am
writing tq formalize our support of the Final Report of
Conservation Stakeholders in the regulatory negotiation
for the anjtictegradation (Special waters) program.

The issue of clean streets was the driving foroe
behind the establishment of the federation in 1932, and
we remain powmitted to that |issue more than ever before.
Through the years our members have fought tq put into
place safeguards that would provide more swimmahlm,
drinkable Water quality standards and we will not allow
those protection measures td be weakened or eliminated.

It is with regret that %|e Iqarn t$&at *fter fourteen
months stakeholder groups around the table were unable to
reach a consensus that would further fine-tune our
state's water quality standards because in the end, dirty
water hurts everyone*

Sincerely,

Earle Floyd
President !

CONSERVATION PVCOOCJ

I OIVE MY PUDQE AS AN AMERICAN TO SAVE ANO FAJTMRJLLV TO DEFEND FROM WASTE THE NATURAL

RESOURCES O f MY COUNTRY — ITS SOIL AIR. MINERALS, f ORESTS. WATERS AND WKOiJf £

IN ALL ASSEMBLIES OF AMERICANS - L E T TM«$ PLEDGE «INC OiJT'

O



Pennsylvania Organizuti'"' for Watersheds & Rivers
P.O. Box 765
Harrisburg, PA 17108-0765

Dedicated to the protection, sound management, and enhancement of the
Commonwealth's rivers and watersheds and to the empowerment of local
organizations with the same commitment

RECEIVED
To: The Conservation Stakeholders

From: Janie^Pfench, President

Date: August 16, 1996

PARshdBcaiCcQmissicn
Dwison of Environmsntal Services

Re: Regulatory Negotiation for the Antidegredation Program Report

The Pennsylvania Organization for Watersheds and Rivers is a coalition of associations
and individuals concerned about our Commonwealth's water resources. POWR is
dedicated to the protection, sound management and enhancement of the state's rivers
and watersheds and to the empowerment of local organizations with the same
commitment.

After reviewing the final report of the Conservation Stakeholders, POWR concurs and
supports the conclusions and recommendations detailed in your report. We urge DEP
to carefully way these considerations and not drastically reduce our current standards
for protecting the quality of our rivers and streams Allowing EPA to promulgate our
antidegredation regulations undermines our basic right to quarentee standards for
protecting the existing quality of the Commonwealth's water resources.

Existing instream water uses and the yatef quality levels necessary to protect these
uses must be maintained. The removal of High Quality and Exceptional Value as
protected water uses without safeguards to protect against downgrades is just not
good common sense. The recommendation that all unassessed waters "default" to a
Tier 2 status, unless permit applicants provide data to support an otherwise
designation should be implemented. We also urge DEP to reexamine its present
review criteria for SEJ and implement a method that considers environmental values
and public concern for maintaining the existing water quality. We will support DEP in
developing technical assistance programs for small flow discharges to help the
applicant meet antidegredations goals by not allowing general NPDES permits in HQ
watersheds.

We support the Conservation Stakeholders recommendations for outstanding water
resources and other waters of significant ecological or recreational value. As a
statewide coalition, we would welcome the opportunity to assist the Department with
an outreach and education effort to inform the public on the antidegredation program.

A muetmBecvcH* toper



Conservation Stakeholders

We could also assist with public participation requirements for HQ and EV
designations. It's apparent that through the whole reg-neg process DEP failed to
realize or appreciate the impact public participation provides.

POWR urges the Department to consider the antidegredation policy as a veicle to
maintain Pennsylvania's second leading industry, tourism. We also urge the
Department to view the policy as an enhancement to the 54,000 miles of streams and
rivers that benefit every citizen in the State of Pennsylvania.
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P.O. BOX 3605 ERIE, PA 16508

THRU: John Arway, Environmental Services, PFB&

TO: The Conservation Stakeholders

SUBJECT: Regulatory Negotiation for the Ant(degradation
(Special Protection Waters) Program

The S.O.N.S. (Save Our Native Species) of Lake Erie

Fishing Club with over 1600 members support the efforts of

the Stakeholders to help keep and maintain the waters of the

Commonwealth of Pennsylvania as clean as possible.

Cur club is currently monitoring Cascade Creek in the

City of Erie for pollution and even with the current regula-

tions, the system of enforcement is of a concern.

Our water provides to much of a resource in our every-

day life style not to have the best quality water possible.

Since our club is directly involved with the hatching znd

stocking of walleye and yellow perch into Presque Isle Bay,

we know first hand the importance of good water quality.

We strongly support and encourage the Stackholders

to continue to make Pennsylvania waters the best in the U.S.

cc: Rep. C&ppabianca Sincerely,
Rep. Jones
Rep. Scr imenti y

Rep. Merry //
Rep. Boyes f

Sen. Buzz Andrezeski

"Jerry Skrypzak
President. S.O.N.S.

"•cycled Piper

FOUNDED 1981 FOR THE RESTORATION AND PROTECTION OF THE LAKE ERIE FISHERY.
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QUALITY MANAGEMENT

A u g u s t 19, 1996

T h e Honorab le James M . Sei f C 7 »' '.', I• , " •' '
Secretary
Pennsylvania Department of Environmental Protection
16th Floor iu . ; I ,
Rachel Carson State Office Building
P.O. Box2063
Harrisburg, PA 17105-2063

Re: Comments on the Water Quality Antidegradation Program

Dear Secretary Seif:

Please accept our comments and recommendations for improvements to the Special Protection
Waters Program. The attached document represents the combined thinking of all of the
stakeholders representing the regulated community in the recently terminated Antidegradation
Program Regulatory Negotiation.

We thank you for the opportunity to participate in this unique innovation in public participation.
We share your hopes for the regulatory negotiation process, and while our group was unable to
meet your challenge and come forth with a set of consensus recommendations for improving the
water quality program, we firmly believe that regulatory negotiations have an important role to
play in ftjture Departmental efforts to craft reasonable, responsive environmental policies and
regulations for Pennsylvania. We urge you to continue to promote and rely on this process and
stakeholder discussions in general as you continue your efforts to transform the Department into a
problem-solving service agency that is responsive to the needs and interests of every constituency it

We look forward to your response to our proposals.

Sincerely yours,

1

for the PA Builders Association

for the PA Coal Associatioj^r

JQ-4.&'
for the Hardwood Lumber Manufacturers
Association of PA

for the PA Water Environment Association

^^<^C
for the PA Chamber of BusiittSs and
Industry

for the PA Farm Bureau

for the PA Oil and Gas Association



cc: David Hess
Dr. Hugh Archer
Dan Drawbaugh



PENNSYLVANIA'S

ANTIDEGRADATION (SPECIAL PROTECTION WATERS) PROGRAM

FINAL RECOMMENDATIONS
SUBMITTED

BY
THE REGULATED COMMUNITY STAKEHOLDERS

August 19,1996

Pennsylvania's Special Protection Waters Program outlines the Commonwealth's
requirements for providing extended protection for High Quality (HQ) and Exceptional
Value (EV) waters. The program has experienced an increased level of attention in recent
years, in part due to:

• US Environmental Protection Agency (EPA) disapproval of portions of the
program,

• concerns for inadequate protection for waters other than those determined as EV,
• concerns over the definition of HQ and EV waters,
• a large number of unassessed waters,
• increased interest in private property development, and
• the evaluation process used for social and economic justification.

Under the federal Clean Water Act, states are required to review their water quality
standards every three years and submit the results of the review to the federal
Environmental Protection Agency. In June 1994 as part of its review of Pennsylvania's
standards, the EPA disapproved portions of Pennsylvania's antidegradation program, and
in early 1995, the Raymond Proffitt Foundation sued the EPA over alleged failure to
propose and promulgate an antidegradation policy for Pennsylvania consistent with the
federal regulations.

The Pennsylvania Department of Environmental Protection (DEP or the Department) is re-
examining its antidegradation program. A public meeting was held in January 1995 in an
effort to identify the issues. In April 1995, a public hearing was held to solicit formal
comments on ways to improve the current program. This information has served as the
framework for a regulatory negotiation (reg-neg) process, designed to generate program
modifications that will be incorporated into rulemaking.



Stakeholders representing governmental agencies, conservation groups, public interest
groups and the regulated community were identified and invited to participate in the
process beginning in June 1995.

An interim report was issued on April 1, 1996. The report stated areas of consensus and
agreements in principle reached at that stage in the negotiation, outstanding unresolved
issues, and conditions for final consensus. Following a federal court order requiring the
EPA to promulgate an antidegradation regulation for Pennsylvania, the Department
published proposed modifications of its antidegradation regulations which relied on the
contents of the interim report to solicit public comment.

On August 1, 1996 the full stakeholder group met to attempt to craft a final report. Due to
many reasons, the group's effort was unsuccessful. The stakeholders representing the
regulated community however continue to support the use of the regulatory negotiation
process. While we were unable to fulfill our charge, we believe the group generated some
solid recommendations through negotiation and compromise. We stand together as
stakeholders and present the following recommendations on the special protection waters
program for the DEP's consideration and incorporation into the final regulatory package.

Many of our recommendations reflect the compromises contained in the group's interim
report. While we understand that the environmental stakeholders no longer support some
of the key elements in that document, we believe that the recommendations reflect an
agreement that was achieved in the true spirit of the negotiation. For that reason, we
continue to stand behind them.

I. Recommendations

Following are the respective elements as they apply to the three tiers: Tier 1 - Basic Water
Quality Protection; Tier 2 - High Quality (HQ) Waters; and Tier 3 - Exceptional Value
(EV) Waters. In addition to the recommended regulatory approaches, are supporting
information, discussion and issues for further consideration.



A. T I E R 1

The following regulatory language is proposed for inclusion in Chapter 93:

Section 93.4. Statewide Water Uses

(c) Redesignation of waters. Waters considered for redesignation may not be
redesignated to less restrictive uses than existing uses.

(d) Protection of stream or waterbody. Existing in stream water uses and the levels
of water quality necessary to protect the existing uses shall be maintained and
protected. When the Department's evaluation of technical data establishes that a
waterbody attains the criteria for an existing use which is more protective of the
stream or waterbody than the designated use, that stream or waterbody shall be
protected at its existing use.

The foregoing language is intended to assure that ail surface waters will receive a
minimum of Tier 1 protection and that existing uses will be protected regardless of the
designated use. The promulgation of this language also changes current responsibility for
determining protected uses: The Department establishes existing uses; the regulatory
designation process of the Environmental Quality Board (EQB) will only be used to
modify the designated use.

"Watershed11 or "Waterbody" During negotiations an issue arose regarding the
terminology of watershed vs. waterbody. While we appreciate the environmental
community's assertion that sound water quality management must be done on a watershed
basis, we believe that the term "watershed" is inaccurate, confusing, and inappropriate in
the context of the regulation. The water quality program is designed to regulate and
permit discharges to waterbodies which happen to be located in watersheds. Use of the
term "watershed" implies that land uses are a legitimate subject of regulation under the
water quality program. We believe that the Department should use the term "waterbody"
in its regulations to properly reflect the scope of activities regulated by the water quality
program and the surface water resource it is designed to protect.



B. TIER 2 (HIGH QUALITY WATERS)

The following language for Tier 2 presumes that "special protection" categories are
considered separate from "use" categories. The Department will determine whether a
stream or waterbody qualifies for Tier 2 antidegradation protection. Once established, the
Tier 2 protection will automatically take effect; no regulatory determination by the EQB is
needed. The Department will notify the public of an application of the Tier 2 standard to
appropriate waters through a notice in the Pennsylvania Bulletin and through a formal
revision to the appropriate drainage lists in a Statement of Policy.

The precise mechanism for implementing the separation from "use" categories was not
discussed.

The following regulatory language is proposed:

Section 93.1. Definitions

High Quality Waters - Water quality within a stream or waterbody which exceeds
levels necessary to support propagation offish, shellfish, and wildlife and recreation in
and on the water.

Section 93.X. General Requirements

(a) To qualify as High Quality Waters, a stream or waterbody must satisfy the
following conditions:

The water quality in a stream or waterbody must support non-impaired, high quality
aquatic communities. To determine whether or not this condition is met, the
Department will assess the biological conditions using peer-reviewed biological
assessment procedures set forth in a Department Statement of Policy. Also, the
stream or waterbody must have quality better than established water quality criteria
contained in the Water Quality Standards in 25 PA Code Chapters 93 and 16.

During the regulatory negotiation, the regulated community agreed, as a compromise
position, to allow the term "generally better than" remain in the regulation establishing the
standard for qualifying a waterbody for Tier 2 status. We agreed to the compromise even
though the general chemistry standard is more liberal than the Federal Tier 2 requirement
and is subject to abuse because of its vague nature. We also agreed to allow the
Department to continue to assessing the Tier 2 water quality standard using one grab
sample for each stream segment, even though such a methodology does not provide an
accurate characterization of the nature of a Tier 2 candidate's water chemistry. The
Department's staff reinforced our concerns with the one grab sample methodology at our



June 1996 meeting.

These compromises were contingent on achieving consensus on Tier 3 issues.
Unfortunately, neither a consensus on the issues nor an agreement to disagree was
accomplished on specific issues. Therefore, the regulated community stakeholders are
recommending that the DEP to remove the term "generally" from the regulation so that the
Tier 2 water chemistry threshold is at least as high as the minimum federal standard. Such
a standard is clearly more appropriate in our opinion, especially if the Department
continues to rely on one grab sample to characterize the stream's chemistry for a High
Quality designation.

We also ask that the Department begin analyzing a Tier 2 candidate's water using
assessment protocols that provide a true picture of the waterbody's chemistry. While one
grab sample may be expedient for each stream segment, it certainly does not provide an
accurate or reliable characterization of the stream.

In order to assess if water quality is better than established water quality criteria in PA
Code Chapters 93 and 16, the Department should use the results of the following
laboratory water quality analyses obtained from a sufficient number of grab samples to
ensure an accurate characterization of the Tier 2 candidate's water chemistry. The grab
samples should be collected at average stream flows along multiple defined reaches of the
stream or waterbody:

pH (lab)

Alkalinity

Acidity, total

Cadmium*

Ammonia - Nitrogen

Nitrate - Nitrogen

Total Dissolved Solids Nitrite - Nitrogen

Total Suspended Solids Phosphorus, total

Chlorides Hardness

Sulfates Calcium, total

Aluminum, total Magnesium, total

Arsenic* Chromium, total

Chromium, hexavalent*

Iron, total

Lead*

Manganese, total

Nickel*

Zinc*

Fecal Coliform

* Total and dissolved metal analyses are to be consistent with the changes made to
specific metals listed in 25 PA Code Chapter 16.



The Statement of Policy will state that the Department will evaluate candidate streams or
waterbodies for a HQ (Tier 2) designation using the chemistry test in conjunction with any
of the following methods:

1. The US EPA Rapid Bioassessment Protocols (RBP) II or III (Plafkin, et. al., Rapid
Bioassessment Protocols for Use in Streams and Rivers: Benthic Macroinvertibrates
and Fish. EPA/444/4-89-001). A candidate stream or waterbody satisfies this
condition if its integrated benthic macroinvertibrate score is greater than or equal to
79 percent of the reference stream or waterbody score. To assess whether a stream or
waterbody satisfies this condition, the Department will compare a candidate stream
or waterbody to a reference stream or waterbody of the same stream or waterbody
order with similar characteristics or other similar stream or waterbody within the
same ecoregion;

2. The stream or waterbody has been designated as a Class A Wild Trout Stream by the
PA Fish and Boat Commission pursuant to its Class A Wild Trout Stream protocol
following formal public notice, public comment and formal rulemaking; or

3. Other peer-reviewed, biological assessment procedures adopted by the Department to
determine comparable non-impairment of a candidate stream or waterbody.

The PA Fish and Boat Commission (PFBC) presently provides DEP with factual
information about the Class A Wild Trout Stream program which is used by DEP to make
decisions on Tier 2 designations. The PFBC was willing to accept the additional
responsibilities of seeking public input and considering it in future policy designations of
Class A Wild Trout Streams, but not incorporating those designations by formal
rulemaking.

For a stream to be considered as a candidate for a HQ designation, the PFBC Class A Wild
Trout Stream must be subject to rulemaking. If these additional formal rulemaking
procedures, including public participation, are not incorporated, we feel the Wild Trout
Stream designations will not yield consistent results with the other biological tests and
therefore should be removed from consideration as a measurable criteria. Keep in mind
that protecting trout is actually a Tier 1 criteria since the statewide water quality criteria are
based on protecting fish and other aquatic life.



(b) High Quality streams or waterbodies shall be maintained at existing quality, unless a
person who proposes a new, additional or increased discharge of sewage, industrial waste
or other pollutants which are applicable to the receiving waters meets the following
conditions:

(1) The proposed new, additional or increased discharge of pollutants is necessary
to accommodate important economic or social development in the area in which
the stream or waterbody is located.

(2) such proposed discharge shall utilize the best available combination of
treatment and land disposal technologies and practices for such wastes, where land
disposal would be economically feasible, environmentally sound, and consistent
with all other provisions of this Title;

(3) if land disposal is not economically feasible, is not environmentally sound, or
cannot be accomplished consistent with all other provisions of this Title, the
proposed discharge shall utilize the best available technologies and practices for the
reuse and discharge of such wastes;

(4) The Department shall implement programs that will promote cost-effective and
reasonable best management practices (BMPs) for non-point source control.

Implementation Where BMPs Are Not Required By Law: The Department shall, to the
extent feasible, provide and support measures such as education, technical assistance, and
financial assistance, and shall encourage voluntary participation.

Implementation Where BMPs Are Required By Law: The Department shall, to the
extent authorized by law, implement measures to secure compliance. The Department
shall, to the extent feasible, make the best efforts to encourage voluntary compliance prior
to implementing measures to secure compliance.



(c) A person who proposes a new, additional or increased discharge of sewage,
industrial waste or other pollutants to a High Quality stream or waterbody shall not be
subject to the requirements of (b)(l), (2), (3) if the proposed discharge meets one of the
following conditions:

(1) The proposed new, additional or increased discharge of a pollutant-utilizes less
than 25 percent of the stream or waterbody assimilative capacity alone or in
conjunction with any permitted discharges into the stream or waterbody. To comply
with this condition, the proposed discharge shall satisfy an effluent limit established
by the Department through mathematical modeling based on an anti-degradation
criterion for the regulated pollutant as calculated by the following formula:

c, = (cwq - c j x 0.25 + cn

where ca = antidegradation criterion

cwq = water quality criterion for the pollutant

cn = ambient concentration of pollutant in the receiving
stream or waterbody or ambient concentration of the pollutant in a
reference stream or waterbody when data on the receiving stream
or waterbody is not available.

For dissolved oxygen and alkalinity:
c,= c,,-0.25(c*-c.,,)

(2) the proposed new, additional or increased discharge of pollutants qualifies for a
general permit administered pursuant to this Title.

(d) Any proposed discharge to a High Quality stream or waterbody, alone or in
combination with other anticipated discharges, shall not preclude any use presently
attained in the waters and downstream from the stream or waterbody, and shall not result
in a violation of any of the numerical water quality criteria which are applicable to the
receiving stream or waterbody to protect existing uses or water quality criteria.



C. SOCIAL AND ECONOMIC JUSTIFICATION (SEJ)

The stakeholders representing the regulated community can endorse several
recommendations resulting from the SEJ Workgroup contingent on other revisions
elsewhere in the special protection waters program.

1. Recommendations For Public Participation During The SEJ Process

Act 537 Planning

537 Plan Development

Where a discharge to a High Quality stream is to be evaluated during the development of
alternatives for wastewater management, a municipality shall provide public notice
highlighting the high quality issue and solicit public participation and comment in the
planning process.

Prior to PEP Approval of the Plan

DEP has 60 days to act on a plan submitted by a municipality. There is currently no formal
public participation at this point in the process. Public comment should be solicited and
considered by DEP during this review.

After DEP Approval of the Plan

Currently 537 plan approval by DEP is appealable to the Environmental Hearing Board.
We recommend DEP retains this provision.

All Other Permits

At Permit Application

Public participation should be included at this stage and should include the following
elements:

a) 4 newspaper notices (1 per week for 4 weeks) provided by the applicant highlighting
the fact that the permit application proposes a discharge to a high quality stream. The
notice should solicit comments and provide for the opportunity to request a public

hearing.

b) The application should be made available to the public at an accessible public place in
the area of the project.

c) DEP publishes notice of the application in the Pennsylvania Bulletin.



d) DEP notifies by letter the following: the municipality, water suppliers, planning
agencies and other governmental agencies as appropriate.

At the Draft Permit Stage

Public participation should be included at this stage and include the following elements:

a) DEP's Pennsylvania Bulletin notice should indicate that the discharge is to a high
quality stream and solicit input regarding antidegradation issues (SEJ and alternatives).

b) Add a requirement that the applicant provide 2 newspaper notices on consecutive
weeks stating the draft permit is available at a locally accessible site.

c) DEP sends a copy of the notice to all commentors of the permit application,

2. Recommendations For SEJ Review Criteria

The "Social and Economic Benefits Analysis Checklist for Proposed Discharges to HQ
Waters" contained in DEP's current Special Protection Waters Handbook (page A-7-2) is a
good framework. It should be expanded, however to ensure the questions are not merely
answered in a yes or no format. We recommend that the applicant provide narrative
responses and documentation, when appropriate, when completing the checklist. This
checklist should remain in policy, not included in regulation, as over time factors to be
evaluated may change. The DEP should also provide the public with an explanation and
record of its SEJ determination. A revised checklist is attached to this report as Appendix
A,

3. DEP Conditional Concurrence With SEJ And Alternatives Analysis During Act
537 Planning

DEP should have the authority to grant a conditional SEJ approval when an Act 537 plan is
approved that includes a proposed discharge to a high quality stream. Municipalities
should consider SEJ in the Act 537 planning process. Upon review of the permit for the
discharge DEP must review the SEJ determination for consistency with applicable laws,
regulations and SEJ considerations (advances in technology, alternatives) in effect at the
time of the permit decision. Thus, if the permit application is consistent with the
conditional SEJ approval, SEJ will be granted.



4. Alternatives Analysis And SEJ

The regulated community strongly feels that SEJ should be conducted prior to alternatives
analysis. Performing alternative analysis before SEJ presumes no discharge alternative
(i.e. Tier 3). The federal regulations provide the applicant with the opportunity to provide
social and economic justification for a discharge to a high quality water. If alternative
analysis is conducted first, it eliminates the opportunity for the applicant to justify a
discharge to a high quality stream.

In order to reach a compromise with the environmental community, a merging of the two
processes was suggested during negotiations. The proposal allows the permit applicant
,when performing the alternatives analysis, to include as one of the alternatives a stream
discharge alternative based on BAT. The high quality of the stream is recognized by the
permit applicant by using BAT instead of using limits set at Tier 3 levels.

D. TIER 3 (EXCEPTIONAL VALUE WATERS)

While the group agreed that a consensus on the Tier 3 definition, selection criteria and
implementation issues are central to final consensus, consensus was not reached on the Tier
3 issues. There was a fundamental disagreement among the stakeholders over the scope of
the EV definition, which subgroups of waters should be regulated under the EV program
and to what extent, and whether additional tests are appropriate for those waters that do not
fall under the federal program.

The regulated community stakeholders believe that the Department's current EV program
should be refined because it goes far beyond federal Tier 3 requirements. The federal Tier
3 program was designed to protect and strictly regulate only those waters on lands which
are considered outstanding on a national scale. We hold that the existing EV selection
criteria are unsound because they prevent future economic development and undermine the
ability of communities in affected watersheds to maintain or enhance their quality of life.
The dearth of permits issued for activities in EV waters is a reflection of these impacts.

We also note that the selection of "exceptional value" waters is inherently subjective and
that environmental interests must be balanced with other equally significant social and
economic values and private rights guaranteed by the Pennsylvania Constitution and
required by the Clean Streams Law when an EV designation is made. The current selection
criteria do not provide for such a balance.



We believe that waters other than those protected by the basic federal Tier 3 program
should only become candidates for Exceptional Value protection if they satisfy two distinct
criteria:

(1) they contain specific, outstanding ecological or recreational attributes delineated
by the Department in regulation; and

(2) the residents of the affected watershed formally recognize the outstanding nature of
the water's attributes; understand the ramifications of the EV designation on future
community and economic development; and make a commitment to preserving the
resource through a formal dedication of the affected watershed lands to public or
non-profit ownership or through the creation of private controls permanently
restricting land use.

The regulated community believes that a decision on an Exceptional Value Waters
designation should only be made with the consent of informed and committed residents of
the affected watershed who have a substantial stake in the designation.

In light of these concerns, we offer the following suggestions. The first discussion
addresses the stakeholder's deliberations on the current Tier 3 program and contains our
recommendations regarding the issues as they were presented and considered in that
context. The second discussion addresses the possible creation of a new Tier 214 category.

Exceptional Value Waters (Tier 3)

Exceptional Value Waters Definition. A proposed definition of Exceptional Value
Waters was discussed by the work group and presented to the full group in December
1995. Three times the work group revisited the definition at the direction of the full group
and always came back with the following recommendation:

" Exceptional Value Waters - A stream or waterbody which constitutes an
outstanding national, state, or regional resource. Examples which may qualify are:
waters of national, state, or county parks or forests or waters of wildlife refuges or
state game lands, or waters which have been designated by the Fish and Boat
Commission as "wilderness trout streams" and other waters of exceptional
recreational or ecological significance."

Stakeholders representing the regulated community endorse the phrasing initially
suggested by the EV Work Group because it reflects the intent of the federal Tier 3
program. We also offer the following comments and suggestions on the EV definition
issues left unresolved by the full group.



1. Local EV Designations. The foregoing EV work group definition removed
provisions in the Department's current Exceptional Value Waters program which allow
waters to become candidates for a Tier 3 designation solely on the basis of local
considerations.

We support the change. All streams are "local" to some interest group, and the
Department's existing vague selection criteria and simplistic petition process allow local
governments and opponents of economic development to abuse the designation. We
suggest that a local government action by itself should not be sufficient to qualify a
waterbody for EV candidacy and that local governments should only use protective
mechanisms to ensure the protection of EV ecological or recreational attributes specifically
delineated by the Department.

2. Mandatory Designation vs. EV Candidacy. Another disagreement concerned the
phrasing in the work group's draft definition that listed examples of waterbodies that
qualify as candidates for an EV designation.

We believe that the suggested phrasing acknowledges the inherently subjective nature of a
program designed to strictly regulate "exceptional value" waters. We believe that the
presence of an aquatic, recreational or ecological attribute by itself is insufficient to justify
a mandatory EV designation.

3. Prohibition of New or Expanded Discharges. The regulated community stakeholders
endorse the Department's approach to allow permits for discharges which ensure "no
degradation" of the receiving EV stream.

4. Public Participation. Additional public involvement is necessary in the designation
and permitting processes. In addition, we support the retention of the EQB in the role of
making formal regulatory designations of EV waters.

The regulated community stakeholders strongly support increased public participation in
the assessment of uses and antidegradation level for streams in Pennsylvania. DEP should
be proactive in involving all interested parties prior to conducting an assessment.

The majority of the following actions were discussed by the Public Participation Work
Group. The Work Group however, did not have the opportunity to present their
recommendations to the full group for consideration. We believe the DEP should actively
seek public input as follows:

• publish display adds in the local paper identifying the stream(s) to be assessed,
the reason for the assessment, the impact of specific designations on watershed
land use, the opportunity for the public to request a workshop concerning the
assessment, and request for any pertinent information to be forwarded to DEP,



notify local municipal and county governments of DEP's intention to conduct the
assessment,

notify pending permit applicants and permit holders of DEP's intent to conduct
the assessment,

DEP may hold a workshop to inform the local community about the assessment
and the impacts any specific designation may have on that community, and

prepare and release to local media a press release concerning die assessment
and its impacts on the local community.

5. Selection Criteria. The EV work group could not achieve consensus on many of the
categories of waters currently in use by the Department for selecting Exceptional Value
Waters candidates and offered positions on each of the criteria to the full group for further
deliberation. The full group did not discuss the specific issues because the environmental
community refused to acknowledge the legitimacy of the public participation and balance
of interest issues underlying most of the regulated community's concerns with the present
selection criteria. Because deliberations halted, the group was unable to proceed to
discussions of which categories of streams properly fall under the ONRW category.

The regulated community asserts that the federal language is meant to severely restrict
activities only on "high quality waters which constitute an outstanding National resource,
such as waters of National or State parks and wildlife refuges and waters of exceptional
recreational or ecological significance." [40 CFR 131.12(a)(3); emphasis added] The
decision to include additional categories of waters in the state program warrants careful
scrutiny.

The regulated community stakeholders generally agree that the Department's current
Outstanding National Resource Waters selection criteria should be retained. We also
generally accept the Department's current Outstanding State Resource Waters selection
criteria as they apply to waters flowing through public lands. We believe that the current
ONRW and OSRW selection criteria should not be applied to privately owned watersheds
without the informed consent of the affected citizens.

We are concerned over the lack of clarity on what an Outstanding Regional Resource
Water is. If the Department continues to use this category of waterbody for EV candidates,
it needs to provide clear direction on the matter to ensure the EV designation for such
waters only occurs on publicly owned or controlled waters unless it is formally agreed to
by informed and committed citizens in the local area with a stake in the designation .



With regard to a specific ORRW selection criteria, we offer the following:

The regulated community stakeholders cannot offer recommendations regarding the
relationship between the program and ground water protection because of the
changing nature of the Department's ground water protection policies other than to
note that the program is meant to protect surface waters and should be construed in
that light when considering ground water concerns.

As mentioned above, we also disagree with the use of local protective mechanisms
as a sole justification for an EV designation.

We endorse an EV Work Group suggestion to change the selection criteria relating
to wellhead protection. The work group suggested that EV candidacy should be
extended to waters that contribute recharge for Wellhead Protection Areas which
are identified and protected by a Department approved wellhead protection program
that has been developed and implemented pursuant to §109.713.

The stakeholders from the regulated community are concerned with the lack of clarity of
the "outstanding ecological attributes" selection criteria. Specifically, we believe the
current selection criterion relating to endangered or threatened aquatic or semi-aquatic
species should be strictly interpreted. The Department should establish a procedure to
clearly demonstrate that "maintenance of existing water quality is required" to qualify a
waterbody for Tier 3 protection. Current DEP procedures merely require a listing of the
species in the Pennsylvania Natural Diversity Inventory and a demonstration that the
waterbody currently is or historically has been a habitat for the species.

The regulated community stakeholders also believe the Department should provide greater
clarity as to how waters should qualify for EV protection as "substantial water-based,
water quality dependent recreation." See the discussion below in the Tier 2% section.

We also seek the incorporation of specific land use controls and land ownership
considerations as additional qualifiers for the selection criteria listed as Waters of
Exceptional Ecological or Recreational Significance" that otherwise do not qualify under
the basic federal Tier 3 standards. The controls we envision are contained in theTier 2%
provision below.

ONRW DesignationfTier 3) and OSRW Designation (Tier VA).

At the outset, there was a general feeling that no separate Outstanding National Resource
Waters (ONRW) designation need be created in regulation and that the EV classification
encompassed the federal definition.



In light of pending court-ordered EPA regulations which will prohibit new or expanded
discharges on EV streams, the regulated community now believes that it is appropriate to
consider using the EPA's strict Tier 3 classification solely for ONRWs and to create a new
"Outstanding State Resource Waters" category containing most of the Department's
current EV candidates. The regulated community believes that the establishment of this
new classification would create an appropriate context in the Department's program within
which our concerns with the current EV selection and designation process can be
addressed.

The following proposal for a Tier 3 and new "Outstanding State Resource Waters" (Tier
2/2) classification system could be used instead of the work group's broad redefinition of
EV waters.

Tier 3

The Department's Tier 3 program would track the Federal program to protect waters that
are outstanding on a national scale. The Tier 3 category would continue to rely on the
Department's approach to allowing permits for discharges on Tier 3 streams, provided that
the discharge is temporary in nature or will not degrade the ambient quality of the
receiving stream.

Candidate streams that meet the ecological or recreational selection criteria could be
designated by the Environmental Quality Board (EQB) only after a very careful review of
the immediate and long range economic impacts of the designation on the citizens in the
watershed pursuant to the requirements of §5(a)(5) of the Clean Streams Law.

1. Outstanding National Resource Waters - High Quality Waters which constitute an
outstanding national resource, such as waters of national or state parks and wildlife refuges
and waters of exceptional recreational or ecological significance.

Selection Criteria:

Candidate waters may include:

(1) Waters within designated National Natural Landmarks;

(2) Waters in National Wildlife Propagation Areas;

(3) Designated Federal Wild Rivers;

(4) Waters in Federal Wilderness Areas;

(5) Waters in National Recreational Areas, National Parks, or National
Forests;



(6) Waters of national recreational or national ecological significance.

2. Outstanding State Resource Waters (Tier 2%)

The new tier of protection would address "exceptional value" waters that are not candidates
for designation as ONRW. Discharges of a temporary nature and discharges that would
not alter ambient water quality would be permitted.

Outstanding State Resource Waters - High quality waters which support aquatic
resources or recreational uses which are unique or uncommon in the State where the
residents of the affected watershed lands formally recognize the outstanding nature of the
resource and make a commitment to preserving it through the development of a voluntary
watershed conservation plan.

Selection Criteria:

(1) Waters in designated State Forest or State Park Natural Areas or
State Forest Wild Areas.

(2) Waters in State Game Propagation Areas

(3) Designated PA Fish and Boat Commission Wilderness Trout
Streams.

(4) Designated State Wild Rivers.

(5) Waters that flow within the boundaries of properties under the
ownership or control of The PA Department of Conservation and
Natural Resources, the PA Fish and Boat Commission, or the PA
Game Commission which are designated in management plans for
OSRW protection.

(6) Waters where maintenance of existing water quality is required to
protect any life cycle stage of an endangered or threatened aquatic or
semi-aquatic species.

(7) Waters that contribute recharge for wellhead protection areas which
are identified and protected by a Department approved plan. The
wellhead protection program is developed and implemented
pursuant to §109.713.



(8) Other waterbodies with outstanding ecological attributes.
"Outstanding ecological attributes" are those characteristics of a
stream or waterbody which:

(A) support populations of aquatic or semi-aquatic species
which are unique in the State; or
(B) support populations of aquatic or semi-aquatic species
which are endemic to unique or unusual habitats.

(9) Waterbodies which support substantial water-based, water quality
dependant recreational uses. "Substantial water-based, water quality
dependent recreational uses" are those activities which are supported
and maintained by substantial public or private investment and
infrastructure or which attract a level of public use that makes a
significant contribution to the local economy.

Public Participation Requirements

After the Department identifies an OSRW candidate or receives a petition seeking a formal
OSRW designation, the Department will actively engage all stakeholders living , owning
property or conducting activities on the affected watershed lands to design a formal
watershed conservation plan that provides for the desired resource protection while
offering property owners and residents long-range certainty about the future development
of their land.

Following formal adoption and implementation of the plan by all affected stakeholders, the
Environmental Quality Board will designate by rulemaking the extent of the waterbody it
protects as and OSRW.

Examples of conservation plan provisions which guarantee the protection of aquatic
resources and recreational uses in OSRWs:

(1) All property interests in the OSRW candidate stream watershed are under
the ownership or control of a government agency or a non-profit entity
whose purpose is the preservation of the waters; or

(2) There is a conservation easement or other legal mechanism in place to
regulate the use of privately owned watershed lands to ensure that the
waters are protected rom all activities that could adversely affect them; or

(3) The municipality with jurisdiction over the waters uses its power of eminent
domain to acquire affected watershed lands and supplements the acquisition
with a zoning or land development ordinance designating the land for a
restricted public purpose.



E. OTHER RELATED MATTERS

1. General Permits

Current requirements in 25 PA Code Chapter 92 prohibit the Department from allowing
coverage under any NPDES General Permit for any project in a Special Protection (EV and
HQ) stream or waterbody. The stakeholders representing the regulated community believe
this requirement is unnecessarily restrictive. As discussed above in the High Quality
Waters section, the group endorsed the use of general permits for discharges to Tier 2
waters in its interim report to the Department. The regulated community endorses the
recommendation. Further, we recommend that the use of general permits on Exceptional
Value waters should not be precluded.

2. Assessing Unassessed Waters

Stakeholders representing the regulated community acknowledge the concern raised by the
environmental community over the significant portion of Pennsylvania's surface waters
that have not been assessed for potential antidegradation protection. We stand by our
recommendation in the interim report that DEP increase its efforts to have all state surface
waters assessed for antidegradation protection within the next three years. Further , we
recognize the Department's resource limitations, and we remain committed to working with
the Department to obtain the necessary appropriation from the PA General Assembly to
establish a dedicated source of funds specifically earmarked for a one-time surface waters
assessment project for the program.

In order to move forward on this commitment, we ask the Department to revise its
estimates of the costs of such a project in light of our recommendations for relying on more
than one grab sample to evaluate whether unassessed waters exceed Tier 2 water quality
standards.

We also encourage DEP:

to make use of data from other reputable sources, when available;

to develop a protocol to do the assessments;

to ensure that the waters with pending permit applications receive first priority;

to ensure that existing permits are not subjected to the results of the new-
assessment; and

to give second priority to assessing the appropriateness of current HQ and EV
designations for streams and waterbodies that were never scientifically analyzed for
their water quality.



II. OTHER ISSUES REMAINING

Other issues should be addressed when the Department revises the water quality
regulations. These include:

• Coordination among bureaus to ensure consistency of antidegradation measures.

• Elimination of the interim protection process.

• The development of a simple flow chart or example of the designation process and
its ramifications for affected individuals and communities.

If the Department retains the petition process, it should be revised to require submittal of
actual stream data to improve the scope and detail of information required of petitioners
and procedures to ensure that affected parties are notified in a timely manner of the petition
and its ramifications.

III. CONCLUSION

The stakeholders representing the regulated community strongly urge the DEP to keep an
open dialogue and consult with all the stakeholders during the rulemaking process and
development of implementation guidelines for the antidegradation
program.



APPENDIX A



Social or Economic Benefits Analysis Checklist

Proposed Discharges To High Quality Waters

I. Description of the Activity

a. Describe the nature and extent of the proposed activity that will result in
this proposed discharge.

b. Describe the volume and characteristics of the point source wastewaters
(sewage or industrial wastes) that the activity described above will generate.

c. Describe the expected impacts on surface or ground water quantity.

d. Describe the expected magnitude of nonpoint source discharge(s),
(stormwater runoff) including hydrologic modification that will result from
the activity described above.

II. Economic Factors

Employment Yes No N/A

a. Will the activity create or maintain full
and/or part-time employment opportunities?

If yes, describe: 1) the nature and number
of full and/or part-time jobs created or
maintained, 2) the expected longevity of
the jobs, 3) what percentage are from the
local area, 4) what percentage are
minorities, veterans, mentally or physically
disabled or females, 5) community and regional
employment levels noting employment and
unemployment trends and 6) any major changes
in the types of employment available in the
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b. Employment: What is the net effect of the
activity on area employment? Will jobs be lost
as well as gained as a result of the activity?

Fiscal/Tax Impact

c. Will the activity result in increased state, Yes No N/A
county, or local tax revenues (applies to
new rather than relocated commercial or
industrial development and new residential
development)?

If yes, describe: 1) the estimated amount per
annum in state taxes: 2) the estimated amount
per annum in county taxes and 3) the
estimated amount per annum in local taxes.

d. Will the activity result in increased property Yes No N/A
or real estate taxes over those being derived
from the present land use?

If yes, describe: 1) present land use and/or
amount of property or real estate taxes
collected per annum, 2) proposed land use and
estimated amount of property or real estate
taxes collected per annum.

e. Will the activity help or hinder the traditional Yes No N/A
economic base?

f. What is the quality of the jobs gained (high
pay v. low pay; long term v. short term)?

g. Will the activity result in increased public Yes No N/A
costs or user charges to maintain, improve or
create state, county or municipal services
and/or facilities?

If yes, describe incremental public cost
increases for: 1) roads and other community
transportation systems, 2) storm drainage and
public utilities, 3) hospitals and emergency
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services, 4) public schools, 5) police and
fire protection, 6) solid waste disposal and
7) any other municipal service or facility
needed to support the activity.

h. Will the activity result in a net economic Yes No N/A
benefit to state, county or local government?

If yes, document the net benefit using the
information provided in the answers to a
through d above and any other relevant data.

III. Social Factors

a. Will the activity fulfill an immediate public Yes No N/A
need for specific types of residential, business
or other commercial services?

If yes, describe: 1) what specific housing ~
type is proposed and why from a public
standpoint, it is desirable and necessary,
and 2) what specific business or other
commercial services are proposed and why
these are of significant public benefit.

b. Will the activity meet a need for community Yes No N/A
facilities, e.g. a hospital?

c. Will the activity resolve or aid in the Yes No N/A
resolution of a public health, safety or
nuisance condition?

If yes, describe: 1) the existing condition
and 2) indicate how this activity will
resolve or help to resolve this condition.
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d. Will the activity be consistent with county Yes No N/A
and/or local governmental land use or zoning
plans now and in the foreseeable future? In
the case of sewage facilities, does the
proposed activity and selected sewage disposal
method satisfy the consistency requirements
of 25 Pa. Code Section 71.21?

If yes, describe: 1) the current county and
local land use plans, 2) the current local
zoning plans and/or ordinances, 3) any available
future county and/or local land use plans
within a 10 year and 20 year planning horizon,
and 5) how this activity will be consistent
with 1), 2) and 3) above.

e. Will the activity be compatible with maintaining Yes No N/A
community cohesion and character the surrounding
are* in terms of style of architecture, land use
density and scale, mass* texture and architectural

Is it in an area of transition in terms of Yes No N/A
density or types of land use?

f. Will the activity have an impact on present
and reasonably anticipated local and regional
recreational uses of the stream or waterbody
or existing parks or other recreational areas?
Does the activity meet or enhance a recreational
need?

t Will the existing national, state, county ¥es—We N/A
or local recreational, or other open space
facilities in the surrounding area be
adequate to meet the needs the proposed
activity might create? ==-zzzzr-zzzz:

I yes, describe why. If no, describe
how this activity is likely to impact
on these public amenities and to what degree.

A-7--1 HI'92)



IV. Description of Alternatives

a. Describe the alternatives to the proposed activity that have been considered
to prevent or reduce water quality degradation or impacts on water quantity.
Alternatives which should be considered include but are not limited to,
relocation of the proposed activity or discharge to a non-special protection
watershed, wastewater reuse/recycling and seasonal land disposal.

b. Provide a rationale for eliminating any alternative as infeasible. Include
technical and financial data to support your position.?

Recycled Paper
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April 1, 1995

The Honorable James M. Self
Secretary ; ,.
Department of Environmental Protection j " " - " ' : - ; ORIGINAL: #1799
16th Floor COPIES: TYRRELL
Rachel Carson Office Building ^
P.O. Box2063 (PERJHJ)
Harrisburg, PA 17105-2063

Re: Antidegradation (Special Protection Waters) Program
Regulatory Negotiation - Phase I Report

Dear Mr. Seif:

We, the representatives of the stakeholders in the Antidegradation (Special Protection
Waters) Program, submit to you the enclosed Phase I Report. The Department, the
U.S. Environmental Protection Agency and the Delaware River Basin Commission
provide support and service to the group in their ex officio capacity.

This Report provides status information on our deliberations to date, including possible
regulatory language, explanations and items still requiring some attention. It is
important to emphasize that the consensus as reported is conditional pending final
agreement on all outstanding issues.

As recommended by the group, the Department has initiated drafting of the regulations
for the group's review, even as discussions continue. We are prepared to meet with
you or your staff to offer any further comments or clarifications.

Sincerely yours,

for the Ber^CountyConservancy for the^A Builders Assoq^ion

/<£rxYs« ' ^OAJUUA. *jr. -&>OUiu
for the PA Chamber of Busiryzjfs and for the Chesapeake Bay Foundation
Industry U . . .

for the PA C</al Association^ for the PA Department of Conservation
and Natural Resources





4/1/96
Regulatory Negotiation for the

Antidegradation (Special Protection Waters) Program

Phase I Report

Pennsylvania's Special Protection Waters Program outlines the Commonwealth's
requirements for providing extended protection for High Quality (HQ) and Exceptional
Value (EV) waters.

The program has experienced an increased level of attention in recent years, in part

• U.S. Environmental Protection Agency (EPA) disapproval of portions of the
program,

• concerns for inadequate protection for waters other than those determined as
EV,

• concerns over the definition of HQ and EV waters,
• a large number of unassessed waters,
• increased interest in private property development, and
• the evaluation process used for social and economic justification.

Under the federal Clean Water Act, states are required to review their water quality
standards every three years and submit the results of the review to the federal
Environmental Protection Agency. In June 1994 as part of its review of Pennsylvania's
standards, the EPA disapproved portions of Pennsylvania's antidegradation program,
and in early 1995, the Raymond Proffitt Foundation sued the EPA over alleged failure
to propose and promulgate an antidegradation policy for Pennsylvania consistent with
the federal regulations.

The Pennsylvania Department of Environmental Protection (DEP or the Department) is
re-examining its antidegradation program, A public meeting was held in January 1995
in an effort to identify the issues. In April 1995, a public hearing was held to solicit
formal comments on ways to improve the current program. This information has served
as the framework for a regulatory negotiation (reg-neg) process, designed to generate
program modifications that will be incorporated into rulemaking.

Stakeholders representing governmental agencies, conservation groups, public interest
groups and the regulated community were identified and invited to participate in the
process beginning in June 1995.

The following is a report summarizing the discussion from June 1995 through March
1996.





I. Introduction/Background

The following information material is provided and attached to establish the basis under
which the reg-neg process was undertaken for antidegradation.

• DEP Reg-Neg Notice
• Stakeholder selection process
• Stakeholders and alternates - January 1996
• DEP's summary of law suit issues
• Operating Principles of the Reg-Neg Committee
• Meeting agendas and summaries (available from DEP on request)

II. Objectives

As originally intended, the group generally tried to:

• Develop regulatory language where possible, or at least the basis for language
to be developed by DEP, with DEP agreeing to use consensus
recommendations as the basis for proposed regulatory language and
policy/guidance revisions and to provide public participation during the formal
regulatory review process;

• Prioritize issues related to the EPA disapproval and the Proffitt suit in the
12/31/95 timeframe (Phase I); remaining issues (primarily process issues) are to
be addressed in the 3/31/96 time frame (Phase II).

• Identify ways to make the designation process more understandable to the
general public;

• Streamline the special protection waters designation process;
• Provide a balance of specific and flexible guidance; and
• Identify data needs.

III. Initial Results and Recommendations

Following are the respective elements as they apply to the three tiers: Tier 1 - Basic
Water Quality Protection; Tier 2 - High Quality (HQ) Waters; and Tier 3 - Exceptional
Value (EV) Waters. In addition to the recommended regulatory approaches, included
in the shaded portions are supporting information, discussion and issues for further
consideration. The timeframes associated with the originally intended Phase I and
Phase II concept are no longer applicable. This is called a Phase I Report in that it is
the first formal report of the group; it is expected that a final report will be issued after
remaining items - specifically socioeconomic justification, Tier 3, comments on reg-neg
process and public participation - have been addressed. The following discussion is
contingent upon resolution of the remaining issues.

T ier i

The following regulatory language is proposed for inclusion in Chapter 93.





This language is intended to assure that all surface waters will receive a minimum of
Tier 1 protection and that existing uses will be protected regardless of the designated
use. The promulgation of this language also changes current responsibility for
determining protected uses: the regulatory designation process of the Environmental
Quality Board (EQB) will no longer be used to determine an existing use but would only
be used to modify the designated use to be consistent with the existing use that is .
established by the Department.

Section 93.4. Statewide Water Uses

(c) Redesignation of waters. Waters considered for redesignation may not be
redesignated to less restrictive uses than existing uses.

(d) Protection of stream or [waterbody/watershed]. Existing instream water uses
and the levels of water quality necessary to protect the existing uses shall be
maintained and protected. When the Department's evaluation of technical data
establishes that a waterbody attains the criteria for an existing use which is more
protective of the stream or [waterbody/watershed] than the designated use, that
stream or [waterbody/watershed] shall be protected at its existing use.

The group does not agree on the word "waterbody* or "watershed," but regardless of
the word, a complete definition is needed. The Berks County Conservancy feels that
the specific use of the term "watershed," even if qualified and defined, is key to the
antidegradation program,

The following language for Tier 2 and 3 presumes that "special protection" categories
are considered separate from "use" categories. The Department will determine
whether a stream or [waterbody/watershed] qualifies for Tier 2 or 3 antidegradation
protection. Once established, the Tier 2 protection will automatically take effect; no
regulatory determination by the EQB is needed. The Department will notify the public
of an application of the Tier 2 standard to appropriate waters through a notice in the
Pennsylvania Bulletin and through a formal revision to the appropriate drainage lists in
a Statement of Policy. Discussion is still necessary regarding any role for the EQB in
Tier 3 designations. The precise mechanism for implementing the separation from
"use" categories will be discussed.

Tier 2 (High Quality Waters)

The following regulatory language is proposed:

Section 93.1. Definitions

The following option has been suggested:





High Quality Waters - Water quality within a stream or [waterbody/watershed]
which exceeds levels necessary to support propagation offish, shellfish, and
wildlife and recreation in and on the water.

Section 93.X. General Requirements

(a) To qualify as High Quality Waters, a stream or [waterbody/watershed] must
satisfy the following conditions:

The water quality in a stream or [waterbody/watershed] must support non-
impaired, high quality aquatic communities. To determine whether or not
this condition is met, the Department will assess the biological conditions
using peer-reviewed biological assessment procedures set forth in a
Department Statement of Policy. Also, the stream or [waterbody/watershed]
must have quality generally better than established water quality criteria
contained in the Water Quality Standards in 25 PA Code Chapters 93 and
16, or its water quality must be in a natural state.

In order to assess if water quality is generally better than established water
quality criteria in PA Code Chapters 93 and 16, the Department presently
uses and will continue to use the results of the following laboratory water
quality analyses obtained from at least one grab sample collected at
average stream flows along multiple defined reaches of the stream or
[waterbody/watershed]:

pH (lab)

Alkalinity
Acidity, total
Total Dissolved

Solids
Total Suspended

Chlorides
Sulfates
Aluminum, total
Arsenic *

Cadmium *

Ammonia - Nitrogen
Nitrate - Nitrogen
Nitrite - Nitrogen

Phosphorus, total

Hardness
Calcium, total
Magnesium, total
Chromium, total

Chromium,
hexavalent *

Copper *
Iron, total
Lead*

Manganese, total

Nickel *
Zinc*

* Total and dissolved metal analyses are to be consistent with the
changes made to specific metals listed in 25 PA Code Chapter 16.

It should be noted that the group recommends that the Department should
no longer sample fecal coliform.

[The Statement of Policy will state that the Department will evaluate
candidate streams or [waterbodies/watersheds] for a HQ (Tier 2)





designation using the general chemistry test in conjunction with any of the
following methods:

1. The US EPA Rapid Bioassessment Protocols (RBP) II or III
(Plafkin, et. al., Rapid Bioassessment Protocols for Use in
Streams and Rivers: Benthic Macroinvertibrates and Fish.
EPA/444/4-89-001). A candidate stream or
[waterbody/watershed] satisfies this condition if its integrated
benthic macroinvertibrate score is greater than or equal to 79
percent of the reference stream or [waterbody/watershed]
score. To assess whether a stream or [waterbody/watershed]
satisfies this condition, the Department will compare a
candidate stream or [waterbody/watershed] to a reference
stream or waterbody/watershed] of the same stream or
[waterbody/watershed] order with similar characteristics or other
similar stream or waterbody/watershed] within the same
ecoregion;

2. The stream or [waterbody/watershed] has been designated as a
Class A Wild Trout Stream by the PA Fish and Boat
Commission pursuant to its Class A Wild Trout Stream protocol
following public notice and comment; or

The PA Fish and Boat Commission (PFBC) presently provides
DEP with factual information about the Class A Wild Trout Stream
program which is used by DEP to make decisions on Tier 2
designations. The PFBC is willing to accept the additional
responsibilities of seeking public input and considering it in future
policy designations of Class A Wild Trout Streams.

The PA Coal Association (PCA) believes that the Department .
should not defer or delegate its responsibilities to determine
whether a stream qualifies as a HQ stream to the PFBC. PCA also
believes that protecting trout is a Tier 1 standard because the
statewide water quality criteria are based on protecting trout and
other aquatic life.

While this represents PCA's initial position, PCA also tentatively
agreed that PFBC's designations could satisfy the biological
portions of the HQ test, if the designations were done by
rulemaking. The PFBC, however, is not prepared to adopt
designations by rulemaking.

3. Other peer-reviewed, biological assessment procedures
adopted by the Department to determine comparable non-
impaimnent of a candidate stream or [waterbody/watershed].





The following section (b) has been generally agreed to in principle. The group
agrees that a consensus on socio-economic justification (SEJ) issues is central
to a final consensus on Tier 2, The group agrees to reopen discussion on Tier 2
elements, if necessary, subsequent to discussion of SEJ. The SEJ work group
will address the regulation and implementation language of this section with the
understanding that it is closely related to other Tier 2 issues.

(b) High Quality streams or [waterbodies/watersheds] shall be maintained at
existing quality, unless a person who proposes a new, additional or increased
discharge of sewage, industrial waste or other pollutants which are applicable to
the receiving waters meets the following conditions:

(1) The proposed new, additional or increased discharge of pollutants is
necessary to accommodate important economic or social development in
the area in which the stream or [waterbody/watershed] is located.

(2) such proposed discharge shall utilize the best available combination of
treatment and land disposal technologies and practices for such wastes,
where land disposal would be economically feasible, environmentally
sound, and consistent with all other provisions of this Title;

(3) if land disposal is not economically feasible, is not environmentally
sound, or cannot be accomplished consistent with all other provisions of
this Title, the proposed discharge shall utilize the best available
technologies and practices for the reuse and discharge of such wastes;

(4) The Department shall implement programs that will promote cost-
effective and reasonable best management practices (BMPs) for non-point
source control

Implementation Where BMPs Are Not Required By Law; The Department
shall, to the extent feasible, provide and support measures such as
education, technical assistance, and financial assistance, and shall
encourage voluntary participation.

Implementation Where BMPs Are Required By Law: The Department shall,
to the extent authorized by law, implement measures to secure compliance.
The Department shall, to the extent feasible, make the best efforts to
encourage voluntary compliance prior to implementing measures to secure
compl ranee.

(c) A person who proposes a new, additional or increased discharge of sewage,
industrial waste or other pollutants to a High Quality stream or
[waterbody/watershed] shall not be subject to the requirements of (b)(1), (2), (3)
if the proposed discharge meets one of the following conditions:





(1) The proposed new, additional or increased discharge of a pollutant
utilizes less than 25 percent of the stream or [waterbody/watershed]
assimilative capacity alone or in conjunction with any permitted discharges
into the stream or [waterbody/watershed]. To comply with this condition,
the proposed discharge shall satisfy an effluent limit established by the
Department through mathematical modeling based on an anti-degradation
criterion for the regulated pollutant as calculated by the following formula:

C, = (Cwq - Cm) X 0.25 + Cn

where c, = antidegradation criterion
c*q = water quality criterion for the pollutant
C = ambient concentration of pollutant in the receiving

stream or [waterbody/watershed] or ambient
concentration of the pollutant in a
reference stream or [waterbody/watershed] when
data on the receiving stream or
[waterbody/watershed] is not available.

For dissolved oxygen and alkalinity:

C. = C - 0.25 (C - Cwq)

The assimilative capacity of the stream or [waterbody/watershed] shall be
determined at the time of the first proposed new, additional or expanded
discharge.

(2) the proposed new, additional or increased discharge of pollutants
qualifies for a general permit administered pursuant to this Title.

(d) Any proposed discharge to a High Quality stream or [waterbody/watershed],
alone or in combination with other anticipated discharges, shall not preclude any
use presently attained in the waters and downstream from the stream or
[waterbody/watershed], and shall not result in a violation of any of the numerical
water quality criteria which are applicable to the receiving stream or
[waterbody/watershed] to protect existing uses or water quality criteria.

Tier 3 (Exceptional Value)

The group agrees that a consensus on the Tier 3 definition and implementation issues
are central to final consensus.





Other Related Matters

General Permits

Current requirements in 25 PA Code Chapter 92 prohibit the Department from allowing
coverage under any NPDES General Permit for any project in a Special Protection (EV
and HO) stream or [waterbody/watershed]. The group believes this requirement is
unnecessarily restrictive and will work on a revision to the current regulatory provisions.

Assessing Unassessed Waters

The group agreed that the existence of a significant portion of Pennsylvania's surface
waters that have not been assessed for potential antidegradation protection is one of
the root causes of the issues raised about the current antidegradation program.
Consequently, the group recommends that DEP increase its efforts to have all state
surface waters assessed for antidegradation protection within the next three years.
Recognizing the resource limitations which will prevent the accomplishment of such an
effort, the parties participating in the regulatory negotiation commit to asking the PA
General Assembly to establish a dedicated source of new funds for the Department that
will be specifically earmarked for a one-time surface waters assessment project for this
program, and the participating organizations ask the Administration to support them in
requesting such funds from the General Assembly. The group also encourages DEP to
make use of data from other reputable sources, when available. DEP is to develop a
protocol to do the assessments, with waters with pending permit applications receiving
first priority. Existing permits would not be subjected to the results of a new
assessment This expedient assessment process also makes the default issue, which
had been a concern to the group, less critical, but one that still needs to be discussed.
Relief to DEP staff from the "money back guarantee" is needed.

Further discussion in the implementation phase is required to address streams or
[waterbodies/watersheds] which have been designated as HQ without an assessment.
There will be no assessment of those streams or [waterbodies/watersheds] which have
been previously scientifically analyzed for their in-stream water quality and respective
HQ or EV designation made.

|The full assessment protocol will be developed.

IV. Other Issues Remaining

In addition to SEJ and Tier 3, other remaining issues to be addressed by this group

# What suggestions and"comments do we have for the Department regarding the
Reg-Neg process, particularly this case?





• What recommendations do we have to improve the public participation process
regarding the anti-degradation program?

Implementation issues, including any separation of "special protection" and "use"
categories and the assessment protocol, will be addressed by the Department with
continuing consultation with interested parties for presentation to the reg-neg group at
the June 1996 meeting. Other issues that may be part of these discussions include:

• Can the designation process be streamlined further?

• Should there be coordination among bureaus to ensure consistency of
antidegradation measures?

• What changes, if any, should be made to the interim protection process?

• Is a simple flow chart or example possible?

• What should local government's role be? Should land use decisions be factored
into the process?

• Should the petition process be retained? If yes, what information should be
required as part of the petition? Can the process be shortened? How should
affected parties be notified?

V. Conclusion

• DEP should use this report to the greatest extent possible to develop the
proposed regulations, policies and protocols to be presented to the reg-neg
group at the June 1996 meeting.

• Work groups have been established to work on the remaining issues:

1. Report preparation
2. Tier 3, including any applicability of general permits
3. Reg-Neg process comments and suggestions
4. Socioeconomic justification
5. Public participation

• Implementation issues will be addressed by the Department with continuing
consultation with interested parties. Interested parties may also discuss
unresolved issues for the purpose of offering a proposal to the reg-neg group
prior to May 31, 1996 for presentation at the June 1996 meeting.

Attachments


